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All California attorneys must follow the Rules of 
Professional Conduct.1 The Rules of Professional Conduct 
require attorneys to advise their clients to act lawfully, manage 
conflicts of interest, and protect attorney-client privilege. 
Cannabis lawyers must pay special attention to these ethical 
obligations for three reasons. First, although cannabis is legal 
in the State of California, it remains illegal under federal 
law. Accordingly, attorneys representing cannabis clients risk 
running afoul of federal law, even if they are acting in line 
with state law, and must advise clients not only to follow 
state law, but also to consider the consequences of violating 
federal law. Second, the conflict between state and federal 
law means cannabis lawyers face the risk of the crime-fraud 
exception vitiating attorney-client privilege. Third, cannabis 
is a rapidly-growing industry. This rapid growth in the 
industry results in two conflicts pitfalls for attorneys: one, 
the potential conflicts that arise when representing clients 

who wish to obtain cannabis licenses, and two, the allure of 
entering a business agreement with a client.

I. IN CALIFORNIA, CANNABIS PRACTICE 
IS POSSIBLE ONLY IF THE LAWYER 
DISCUSSES FEDERAL LAW

Though cannabis is legal under many circumstances in 
California, it remains illegal under federal law. Therefore, 
California lawyers looking to represent legal cannabis clients 
should look to comment 6 to California Rule of Professional 
Conduct 1.2.1, Advising or Assisting the Violation of Law. 
The comment states that California lawyers may advise a 
client on complying with California laws, even if the client’s 
actions may violate a conflicting federal law. However, in 
doing so, lawyers must inform clients of the conflicting 
federal law—and the perils of violating it. 

Lawyers may fear that clients will run away if they begin 
the attorney-client relationship by disclosing that cannabis 
clients could face prosecution or more under federal law 
even if they follow California law perfectly, and that privilege 
may not exist in federal court. However, California’s Rules of 
Professional Conduct mandate such disclosures, and lawyers 
who fail to advise a client of the risks of business decisions 
shirk their duties of competence, diligence, and candor.

The State Bar of California’s Standing Committee on 
Professional Responsibility and Conduct recently provided 
its first detailed overview of the ethics of cannabis practice 
in Formal Opinion No. 2020-202. The opinion expands on 
comment 6 to rule 1.2.1 and states that California lawyers 
can advise cannabis clients if they believe the clients are 
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making a good faith effort to follow California law. The 
opinion emphasizes that lawyers must diligently help clients 
understand California’s cannabis laws and that lawyers may 
help clients follow those laws by performing services including 
drafting contracts, assisting clients in negotiating deals, and 
representing clients in licensing applications. However, 
similar to comment 6, the opinion is clear that cannabis 
lawyers must counsel clients about federal cannabis laws 
and the many penalties for violating federal law, including 
criminal prosecution and asset forfeiture. The opinion 
concludes that cannabis lawyers must inform their clients of 
how the conflict between federal and state law could affect 
lawyers’ duties to their clients. For example, federal courts 
may not honor the attorney-client privilege for California 
lawyers and their cannabis clients. Lawyers themselves must 
know that federal authorities could investigate or prosecute 
cannabis lawyers in federal court alongside their clients. 

II. THE CRIME-FRAUD EXCEPTION TO 
ATTORNEY-CLIENT PRIVILEGE

Attorney-client privilege is not sacrosanct; the law provides 
exceptions to the privilege as well as mechanisms for courts 
to forcibly breach the privilege. One such mechanism is 
the crime-fraud exception under California Evidence Code 
section 956. Under this provision, courts, investigators, 
opposing counsel, and prosecutors can force an exception 
to the attorney-client privilege, if they present evidence of a 
crime or a fraud. 

California practitioners are fortunate that the California 
Evidence Code provides a specific carve-out for cannabis 
practice at section 956(b): 

the crime-fraud exception shall not apply to legal 
services rendered in compliance with state and local 
laws on medicinal cannabis or adult-use cannabis, 
and confidential communications provided for the 
purpose of rendering those services are confidential 
communications between client and lawyer, […] 
provided the lawyer also advises the client on 
conflicts with respect to federal law.

Despite this robust language, California practitioners must 
still be mindful of the crime-fraud exception in California 
state court. Though Evidence Code section 956(b) is a 
firewall—and one we should assist our colleagues in other 
states with legalized cannabis to promote as law there—life 
and legal practice are messier and more complicated than 
bright line rules. 

No ethical California cannabis lawyer would ever try 
to help a client commit a crime or fraud under state law; 
however, cannabis lawyers face greater scrutiny and risk 
because of controversial and rapidly-changing cannabis 
laws. Even the most careful of cannabis lawyers could have 
to defend against a claim that communication between 
attorney and client falls under the crime-fraud exception to 
attorney-client privilege. For example, if opposing counsel 
or law enforcement disagree with the lawyer’s advice; if the 
laws or regulations are subject to interpretation; or if a client 
fails to follow legal counsel? These scenarios—coupled with 
the illegality of cannabis under federal law—could mean that 
an attorney will have to protect attorney-client privilege in 
the face of a claim that the crime-fraud exception applies in 
either federal or state court. This means cannabis lawyers 
must be familiar with the exception and the steps they would 
have to take in federal or state court to protect privilege and 
fulfill their duties to clients.

A. Federal Law

1. Federal law allows courts to examine privileged 
communications in camera to determine if privilege 
exists and if evidence of crime-fraud justifying an 
exception to privilege exists. 

United States v. Zolin held that the court is the ultimate 
arbiter of whether something is privileged under federal 
law, under rule 104(a) of the Federal Rules of Evidence.2 
To determine if the crime-fraud exception applies, the court 
can review privileged communications as part of its review 
of whether crime-fraud occurred.3 This is a weaker standard 
than California’s. A federal court can farm out review 
of documents to a special master or a taint team, though 
Federal Rule of Evidence rule 104(a) seems to require that 
the court make final decisions about privilege. If review will 
occur, the lawyer must push for the court to make the final 
decision, even if a taint team or special master completes the 
initial review.

2. Before this examination can occur, the party seeking 
to defeat privilege must offer some evidence of 
crime-fraud and its relationship to items protected 
by privilege.

Though weaker than California’s standards, Zolin does 
require that the party seeking to defeat privilege present 
some independent, nonprivileged evidence before a court can 
choose to review materials in camera.4 ‘“The judge should 
require a showing of a factual basis adequate to support 
a good faith belief by a reasonable person’ that in camera 
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review of the materials may reveal evidence to establish the 
claim that the crime-fraud exception applies.”5 The party 
seeking to defeat privilege cannot rely on general claims of 
crime or fraud. Instead, it must make a “specific showing 
that a particular document or communication was made in 
furtherance of the client’s alleged crime or fraud.”6 

The United States Supreme Court said in Zolin that 
once the party seeking to defeat privilege makes this initial 
showing, a court can require additional independent, 
nonprivileged evidence before embarking on in camera review 
and breaching privilege. Factors to weigh include (1) the 
particular facts and circumstances of a case, (2) the amount 
of material to be reviewed, “[(3)] the relative importance 
to the case of the alleged privileged information, and [(4)] 
the likelihood that the evidence produced through in camera 
review, together with other available evidence then before 
the court, will establish that the crime-fraud exception does 
apply.”7 Thus, while federal courts can conduct in camera 
review of privileged materials more easily than California 
courts, federal courts must carefully weigh whether in 
camera review is justified or necessary. However, Zolin did 
not specify how much proof is needed to justify in camera 
review. The Court merely stated that the proof needed to 
justify in camera review to look for crime-fraud is lower than 
the proof required to determine if crime-fraud exists and 
vitiate attorney-client privilege.8 

3. In federal court, the process for how searches occur 
is less protective of privilege than in California, 
but still gives an attorney under investigation the 
chance to mark items as privileged for review by 
the court.

For guidance on how a review of privileged materials would 
proceed in federal court, one should look to the United States 
Department of Justice’s Justice Manual, specifically Policy 
9-13.420, “Searches of Premises of Subject Attorneys.” First, 
the government should search an attorney’s premises only as 
a last resort. Second, generally, the United States Attorney or 
Assistant Attorney General must authorize seeking a search 
warrant for an attorney’s premises. As part of justifying a 
search of an attorney’s premises, investigators or prosecutors 
must state in detail why the search must occur and how it 
will be conducted. Third, the government must set forth 
detailed procedures to protect privilege, including the use of 
a taint team as investigators seize items.

The government must also discuss who will review the 
materials seized. The choices are the court, a special master, 
or a taint team. Often the government prefers a taint 

team. The government must consider providing a copy 
of all materials seized to the attorney under investigation 
or their counsel to let them prepare a privilege log, and  
“[p]roviding copies of seized records is encouraged, where 
such disclosure will not impede or obstruct the investigation.”9 
With respect to electronic records, a Department of Justice 
training manual entitled Searching and Seizing Computers 
and Obtaining Electronic Evidence in Criminal Investigations 
states the court, special master, or segregated taint team must 
review electronic files that may contain privileged materials 
before any are released to investigators. The publication also 
supports having defense counsel prepare a privilege log, even 
though the law does not require this step.10

The takeaway: always push for copies and the chance 
to make a privilege log. The log is the attorney’s chance 
to discuss with the court what is privileged and attempt 
to weigh in on the purported crime-fraud evidence. On a 
related note, whether it is a civil or criminal case, an attorney 
asserting privilege and seeking to make a log must push for 
an adversarial court hearing before any review occurs. In a 
civil case, federal courts likely require granting the attorney 
asserting privilege an adversarial hearing to present evidence 
that a crime-fraud has not occurred, before any in camera 
review.11 No federal court has stated whether an attorney is 
entitled to an adversarial hearing before the court embarks 
on in camera review in a criminal case or investigation.12 
However, a lawyer’s duty to preserve privilege arguably 
means a lawyer under criminal investigation or prosecution 
must seek a hearing to assert privilege, or at least, some 
opportunity to assert privilege in writing before or during 
in camera review. Whether or not the court grants a hearing, 
lawyers should view the application for one as another way 
to explain to the court what is privileged and put purported 
evidence of crime-fraud in proper context. 

B. California Law

1. Privilege continues after law enforcement obtains a 
search warrant or a civil court finds evidence of a 
crime or fraud justifying in camera review.

Contrary to federal law, California zealously protects 
attorney-client privilege. Under California Evidence Code 
section 915(a), typically a court “may not require disclosure 
of information claimed to be privileged […] to rule on a claim 
of privilege.” In Costco Wholesale Corp. v. Superior Court, the 
California Supreme Court agreed, holding “a court may not 
order disclosure of a communication claimed to be privileged 
to allow a ruling on the claim of privilege.”13 Similarly, in 
DP Pham, LLC v. Cheadle, the court held that “[a] court, 
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however, may not review the contents of a communication to 
determine whether the attorney-client privilege protects that 
communication. The attorney-client privilege is an absolute 
privilege that prevents disclosure, no matter how necessary 
or relevant to the lawsuit.”14 Further, attorney-client privilege 
“attaches to all confidential communications between an 
attorney and a client regardless of whether the information 
communicated is in fact privileged.”15 

In California, crime-fraud is a narrow exception to the 
attorney-client privilege, with a far higher standard of proof 
than required to obtain a search warrant. The burden of 
proving crime fraud for specific communications is on the 
prosecution or the party in a civil suit seeking to breach 
privilege, not the defense.16 The party that wants to prove 
crime-fraud must rely on and present extrinsic evidence 
to present a prima facie case of fraud.17 This means those 
seeking to prove crime-fraud cannot rely on privileged 
communications themselves to prove it, which is a crucial 
difference from federal law.18 

2. To protect privilege, the attorney must assert it, 
review all items covered within the scope of the 
warrant, and prepare a privilege log to be filed 
under seal with the court.

In People v. Superior Court (Laff ), the California Supreme 
Court favorably cited the Court of Appeal’s People v. Superior 
Court (Bauman & Rose): “The fact that the attorney is 
suspected of criminal activity does not lessen the client’s 
interest in the confidentiality of his or her files, or obviate the 
privilege with respect to those files. … [A] suspect attorney 
no less than a nonsuspect attorney is entitled to assert the 
privilege on behalf of his or her client.”19 An attorney under 
investigation or charged with a crime still has a duty to 
clients. That attorney must assert privilege and prepare a 
privilege log. The attorney must have access to the materials 
seized or under scrutiny to do this work.20 After the attorney 
can make the log and object to disclosure of documents, “the 
court should then hold an in camera hearing to determine 
the merits of petitioners’ claims of privilege.”21 Unlike in 
federal court, California courts cannot use a special master 
or third party to determine what is privileged or falls within 
an exception.22 While the attorney prepares a privilege log 
and the court conducts in camera review, the seized materials 
are sealed and the party seeking to prove crime fraud must 
wait to see what, if anything, the court deems to fall within 
the exception.23 

Lastly, the crime-fraud exception, when found, does 
not swallow the attorney-client privilege whole. Rather, 

the exception is very, very narrow and the court can only 
release materials strictly related to the fraud. Per BP Alaska 
Exploration, Inc. v. Superior Court, “[a] prima facie showing 
of fraud cannot open defendant’s files or give plaintiffs carte 
blanche with respect to attorney-client communications.”24 

3. None of this should occur hidden from the attorney 
or the attorney’s client. 

Any decision to invade attorney-client privilege merits 
careful consideration and an opportunity for all parties to 
be heard. In Titmas v. Superior Court, plaintiffs argued the 
crime-fraud exception justified compelling the deposition of 
the defendant Titmas’s attorneys. Rather than according the 
parties a hearing on Titmas’s motion to quash, the court 
simply denied the motion. 25 The court of appeal disagreed, 
holding that when attorney-client privilege is at stake, “the 
trial judge must accord a full hearing, with oral argument, 
before considering the revelation of client confidences to the 
other side.”26 The court based this ruling on the importance 
of attorney-client privilege and that, “once lost, [it] can never 
be retained.”27

Further, when a party seeks to defeat a claim of privilege 
because of an alleged exception or waiver, that party must 
meet its burden of proof, and the party claiming privilege 
should have a full hearing to defend privilege.28 Denying or 
failing to hold a full hearing in such a situation likely violates 
due process: “Because of basic due process concerns, law 
and motion judges are always on shaky ground where they 
‘entirely bar parties from having a say.”’29 Thus, as in federal 
court, attorneys seeking to assert privilege and defend against 
an allegation of the crime-fraud exception must push for an 
adversarial hearing before any review, even in camera, occurs. 
Further, if in camera review and release of privileged materials 
to investigators occurs without notice to the attorney or the 
client and an adversarial hearing, the attorney and the client 
should argue that a violation of due process occurred and 
seek suppression of the evidence, if appropriate.

III. CONFLICTS OF INTEREST ABOUND

Besides the challenges of having cannabis be a Schedule 
I Controlled Substance under federal law, cannabis lawyers 
must also watch for conflicts of interest. Under California 
Rules of Professional Conduct, rules 1.7 and 1.9, lawyers 
cannot represent clients if the representation will conflict 
with responsibilities to current or former clients, a third 
party, or conflict with the lawyer’s interests. Cannabis lawyers 
encounter more actual and potential conflicts than most 
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because of the industry’s rapid growth and the way local 
governments in California issue licenses and permits.

The standard licensing process within any municipality in 
California has the following in common the first time parties 
apply in that jurisdiction:

1. The application period opens on the same date.

2. All initial applicants apply simultaneously or around 
the same time.

3. Applicants go through the municipality’s licensing 
process simultaneously, whether merit-based 
or scoring, lotteries, or more standard land-use 
applications that result in races to finish first.

4. Municipalities cap the number of licenses, especially 
in retail.

5. For land use applications, many applicants will 
compete in a small cluster of land that meets the 
jurisdiction’s zoning requirements for limited 
permits.30

This means that for cannabis lawyers, conflicts of interest 
are rife—and repeat each time a new jurisdiction issues 
licenses. Conflicts may arise when two or more existing clients 
compete in the same jurisdiction for a few licenses or are in 
direct conflict with each another because of zoning. They 
may also arise when an attorney is determining how many 
clients with applications to represent when the jurisdiction 
has limited the number of licenses available. 

Conflicts of interest are particularly salient when a cannabis 
lawyer has two or more existing clients competing against 
each other for the exact same permit. The lawyer faces several 
unpalatable choices.

1. The lawyer can sit out representing both clients 
as they compete against each other for a permit. 
However, without informed consent by both clients, 
this may not be good enough to avoid a conflict, 
since representation of each in other matters could 
still be considered materially limited—especially in 
the eyes of the client who does not get the permit.

2. The lawyer can lose one or both of the clients—
permanently. If only one client is leaving, both the 
departing client and the remaining client will have 
to consent in writing to the lawyer representing the 
competing application. 

3. The lawyer can represent them both in the same 
application process with their interests potentially 
adverse to each other with written conflict waivers. 
This is an option, but is not advisable, barring 
highly unusual circumstances and the clear consent 
of all parties.

Cannabis lawyers can feel overwhelmed not only by looking 
for conflicts, but also in figuring out how to grow their 
practices amid so much potential for conflicts of interest. 
Fortunately, rule 1.7 allows lawyers to represent clients with 
concurrent conflicts of interest if some conditions are met. 
First, and most important, lawyers must reasonably believe 
that they can provide competent and diligent representation 
to both clients, and the clients must give informed consent 
in writing. Second, the law must not prohibit taking on both 
of the clients. Third, the representation must not involve 
one client making a claim against the other in the same 
proceeding. 

As lawyers navigate conflicts of interest in cannabis 
practice, they must obtain informed written consent from 
all clients affected for anything that could resemble even 
a potential conflict. Solid and well-drafted advisal letters, 
retainer agreements, and conflict waivers are vital. Retaining 
a legal malpractice lawyer can also help avoid pitfalls in these 
documents. In addition, lawyers should choose their clients 
carefully. In cannabis, clients return again and again, even if 
they leave a specific practice. Even if a client leaves a specific 
firm, the attorney who represented them will continue to 
have a duty of loyalty and be barred from representing clients 
if there is a potential or existing conflict.

IV. GO INTO BUSINESS WITH ONE CLIENT—
TELL ALL YOUR CLIENTS

Another potential pitfall of representing clients in cannabis 
law is the opportunity to go into business with clients. Some 
attorneys actively seek business relationships with cannabis 
clients. Others will consider accepting stock or other forms of 
equity as payment for legal services. Lawyers must consider the 
ramifications of going into business with clients or being paid 
with equity. Unless a lawyer plans to have a single cannabis 
client and exclusively represent that client, cannabis lawyers 
who go into business with clients face ethical minefields, 
have a perpetual obligation to disclose a concurrent conflict, 
and put themselves at risk of prosecution. 

First, when lawyers own part of a client’s business or enter 
a business transaction with a client, they need to disclose 
this business relationship to all their other cannabis clients 
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as a potential conflict. This business relationship further 
complicates the minefield of conflicts, discussed supra in 
Section III, that cannabis lawyers navigate during these early 
years of constant new local licensing processes. If lawyers fail 
to disclose to all their clients any business arrangement they 
have with a client, including equity in the client, a seat on 
the board of directors, or some other business relationship 
with the client, they have failed to advise clients—and get 
their informed, written consent—to a concurrent conflict of 
interest as defined by rule 1.7. 

Second, to go into business with a client, lawyers must 
follow California Rules of Professional Conduct, rule 1.8.1, 
Business Transactions with a Client and Pecuniary Interests 
Adverse to a Client. The rule requires the following: one, 
lawyers must ensure that their business arrangements with 
their clients are fair and reasonable, explained in a manner 
that clients understand, and disclosed in writing; two, clients 
must already be represented by independent counsel, and if 
clients are not, lawyers must tell their clients in writing that 
clients should speak to independent counsel, and then give 
the clients a reasonable amount of time to do so; and three, 
the client must provide written consent to the transaction and 
the lawyer’s role (both business and legal) in the transaction. 

Though cannabis lawyers can ethically go into business 
with a client or be compensated with equity, lawyers should 
not take these steps casually. The disclosures required by rule 
1.8.1 are complex. If an attorney does decide to attempt it, 
both the attorney and the client should have independent 
counsel and be willing to spend the time and money to ensure 
both parties understand the transaction and its current and 
future risks.

Finally, cannabis remains illegal under federal law. When 
lawyers go from advising and representing a client to owning 
part of a cannabis business, they are clearly participating in, 
and financially benefiting from, conduct violating federal 
law. 

V. CONCLUSION

Cannabis law is a rewarding practice. However, cannabis 
lawyers have added ethical and practical challenges that result 
from the specter of the Controlled Substances Act, the speed 
of the growth of the industry, and hyper-competitive licensing 
processes that repeat in jurisdiction after jurisdiction.

Because cannabis remains illegal under federal law, cannabis 
lawyers are especially vulnerable to accusations that their 
advice falls under the crime-fraud exception to the attorney-
client privilege. What seems academic or far-fetched to 

many lawyers can become real to cannabis lawyers. Though 
hopefully one will never need to know how to respond to 
an accusation of crime-fraud, cannabis lawyers will benefit 
from knowing what to do in advance, rather than trying to 
learn while under attack.

Cannabis lawyers must take particular care in deciding 
what clients to represent. Given that license application 
processes will remain highly competitive for years to come, 
clients, potential clients, and former clients will cross paths 
repeatedly, complicating lawyers’ ability to build a book of 
business while satisfying their ethical obligations. Cannabis 
lawyers must also balance the temptation to go into business 
with clients or be paid with equity. If lawyers plan to have 
multiple cannabis clients, they must deal with explaining to 
all clients how they will treat all clients fairly, despite having 
a personal financial interest in one or more. 
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